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Bill. Mun. Cor., [3rd Ed.] § 985. This language is very broad, but the cases cited seem as a 
rule to recognize the principle that the use to which the property is put is important. The 
true test seems to be as stated in the principal case, whether the act is one in which the city 
has a private interest instead of a public duty. 

Local health officers, acting under general statute, are representatives of the state. 2 Dill. 
Mot. Cor, [4th Ed.] 1 974. In the principal case the Board of Health is created by statute 
and though its members are chosen by the city it still represents and acts for the state and 
the city is not liable for its acts. This is the general rule and governs the principal case, 
and plaintiff's only remedy, if she has one, is against the officers personally. 

Pleading — Splitting Cause of Action— Injury to Person and Property. — A plaintiff 
who had recovered for injury to his person caused by the negligent act of defendant, sued for 
injury to his property caused by the same act. Held, that the former judgment was a bar, 
both injuries being items of damages of the same cause of action. King v. Chicago, etc., Ry. 
Co, [1900], 80 Minn. 83, 81 Am. St. Rep. 238. 

This doctrine is not accepted in England or in some of the states. Brunsden v. Humphrey 
[1884], 14 Q. B. Div, 141; Watson v. Texas, etc., Ry. Co. [1894], 8 Tex. Civ. App. 144, But it 
appears as established in the United States in decisions prior to the English case, supra. 
B. & O. R. R. Co. v. Ritchie [18691 , 31 Md. 191 ; Cincinnati, etc. R. R. Co. v. Chester [1877] , 57 
Ind. 297. And is sustained by the weight of authority. Bliss v.N. V. Central R. R. Co., 
[1894] 160 Mass. 447; Reilly v. Sicilian Paving Co. [N. Y. 1897] 14 App. Div. Rep. 242. While 
perhaps strictly not the more logical rule, Darley, etc., Co. v. Mitchell [1886] , 11 App. Cas. 127 ; 
it is the more practical and expeditious, Howe v. Peckham [N. Y. 1851] 10 Barb, 656. 

Public Lands— When Vacant— Occupancy by Explorer for Minerals.— Public land, 
selected in lieu of relinquished forest reserve lands, under act of June 4, 1897, was at the time 
of application for approval of the selection in actual occupancy by others engaged in explor- 
ing for oil under a previous unperfected location, no oil having yet been discovered; but 
before the approval by the land department, the explorers found oil. Held, that while such 
land is occupied by persons making such exploration it is not " vacant and open to settle- 
ment," and so subject to selection under said act, though the location of the explorers does 
not appear by the records of the land office, and no oil is discovered; and a selection under 
said act, until approval, gives no legal or equitable title to the land selected, and leaves it 
subject to exploration for minerals. Cosmos Exploration Co. v. Gray Eagle Oil Co., 112 Fed- 
4 (C. C. A.) 

No valid location of a miningclaim can be made until discovery of mineral. R. S. of U. S. 
1 2320; and the right of possession comes only from a valid location. Belt v. Meager, 104 
TJ. S. 279. Mere occupancy of lands of any class and improvements thereon give no vested 
rights as against the 0. S., or one connecting himself with the government by compliance 
with the law, Sparks v. Pierce, 115 U.S. 408; Lindley o»r Mines, § 216, But possession is 
good as against a mere intruder, being prima facie evidence of title. People v. Shear, 73 Cal. 
541 ; Lindley on Mines. § 218. The principal case holds the applicant under the reserve 
act to be a mere intruder, as the land in question was excepted by occupancy from locations 
and rights on the public domain cannot be initiated by forcible entry even against mere pos- 
session: Atherton v. Fowler, 96 U. S. 513. 25 Pac. Rep. 793, seems to decide that the occupant in 
search for minerals may not only protect himself in his pedis possessio, but may hold the entire 
claim by location without discovery, excluding other prospectors. But Morrison, Mining 
Rights (1900), 289, says such holding is against the weight of authority. The principal case 
apparently holds that occupancy excludes not only other prospectors, but any settler or 
appropriator of public lands. Such holdings, as said in the dissenting opinion, may lead to 
undesirable results. 

Public Officers— Judicial— Liability of Judge.— A judge of a court of common pleas 
took into his possession the record and files of a cause in order to prevent a party to such 
cause from securing a copy of a Master's report and of the evidence. Held, that this was a 
judicial act for which the officer was not liable civilly, irrespective of motive. English v. 
Ralston (Cir. Ct. E. D. Pa.) 112 Fed. Rep. 272. 

Cases with similar facts seem very rare, and the report of this case is not as full as would 
have been desirable. The prothonotary of such court is the proper custodian of the records, 
and it is his power and duty to issue exemplifications of all records and process therein, 
B, P. Digest, Vol. II., p. 1379, U 71 & 72; p. 1272, 1 41. Such copies may be absolutely essential 
to one's case, (Detra v. Hoffman, 5 Del. (Pa.) 321), and the allowance of inspection and copies 
may be enforced by mandamus; As to evidence, Daly v. Dimock, 55 Conn. 579; books of court 
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of conscience, Wilson v. Rogers, 2 Strange, 1242; any public records, Boytan v. Warren, 39 
Kan. 301, 7 Am. St. 551; Ferry v. Williams, 41 N. J, L. 332; court rolls, Rex v. /.kou. 10 East 
235; judicial records, In re Caswell.Zl L- R. A. (R. I.) 82; records of federal courts, In re 
McLean, Fed. Cases, No. 8877, 9 Cent. Law Journal 425; records and indexes in clerk's 
office, Lum v. Mc Carty, 39 N. J. L. 287; judgment docket, In re Chambers, 44 Fed. 786; opin- 
ions of court, Nash v. Lathrop, 142 Mass. 29; municipal court records, State v. Meagher, 57 
Vt, 398. The inspection and exemplification of the records of the King's courts is the com- 
mon right of the subject, and any limitation of the right to a copy of a judicial record or 
paper, when applied for by any person having an interest in it, would probably be deemed 
repugnant to the genius of American institutions. 1 Greenleaf, Evidence, 471. A judge is 
liable for refusal to issue a writ of habeas corpus whenever a prima facie case of confinement 
is made out (Cooley Torts, 378,) and when he acts without being clothed with jurisdiction, 
he is but an individual falsely assuming an authority he does not possess and liable as such, 
Id. p. *417. 

Public Officers— Ministerial — Constable -Liability of Sureties. — Under threat to 
levy an execution, the judgment debtor paid the amount to the constable with the under- 
standing that the money should be retained pending an appeal and returned if the case were 
reversed. The case was reversed, the constable embezzled the money, and the judgment 
debtor sued on the officer's bond. Held, that the sureties were not liable. Heller v; Gates 
(Ore.) 67 Pac. Rep. 416. 

The reason of the decision is that the act of the constable was not an official one. There 
seemed to be no peculiar terms in the bond, and the case differs from those where the officer 
has no writ at all or only a void writ, and from cases of oppression or fraud of the officer, of 
payment in lieu of a bail or replevin bond, and of payment after the return day. It would 
seem that the execution defendant could not plead or prove the void agreement in order to 
show his right. Acts colore officii are those of such nature that neither his office nor his writ 
gives the officer authority to do them. For all others the officer and his sureties are liable, 
State v. Conover, 4 Dutch. (N. J.) 224-, 78 Am. Dec. 54; State v. Fowler, 88 Md, 601, 71 Am. St. 
452. The writ commanded the constable to make the sum due, so that its receipt was justified 
by the writ. His agreement to hold the money was void, Hodson v. Wilkins, 7 Me. 113, 20 
Am. Dec. 347, and might have been disregarded without any liability to the defendant. Good- 
ale v. Holdridge, 2 Johns. (N. Y.) 193. It became his duty to pay it to plaintiff at once, and he 
and his sureties were liable, for failure to do so, to the plaintiff [Borden v. State, 9 Ark, 252; 
Sloan v. Case, 10 Wend. 370), and to defendant for any balance (State v. Clymer, 3 Houst.(Del.\ 
20; Seaver v. Pierce, 42 Vt. 325), or for any over-payment exacted by threat to levy an execu- 
tion [Snellv. State, 43 Ind. 359), and if he still held the money after the judgment was reversed 
they would be liable for the full amount collected, after demand and refusal to pay it to the 
execution defendant. State v. Vananda. 7 Blackf. (Ind.) 214; State v. Olden, 12 O. 59; People 
v. Lucas, 93 N. Y. 585. So, too, a constable and his sureties are liable for negligent loss of 
or damage to, defendant's property seized on a valid writ. Witkoski v. Hern, 82 Cal. 604; 
Snydacker v. Brosse, 51 111. 357, 99 Am. Jec. 551; Burns v. Lane, 138 Mass. 350; and the sure- 
ties are not discharged by a consent without a consideration on the part of plaintiff to a tem- 
porary delay by the constable in paying over the money received. Boice v. Main, 4 Denio 
(N. Y.) 55; Dickens v. State, 7 Blackf. (Ind.) 358; State v. Olden, 12 O. 59. 

Public Officers— State or Municipal — Appointment— Confirmation.— The Governor 
appointed for a term of twelve years unless sooner remoyed by the General Assembly,'and at 
a salary $1500, a Judge for the Statutory City Court of Wilmington, having civil and criminal 
jurisdiction and being a court of record. A Constitutional Amendment required the consent 
of the Senate to such appointment of " officers " as the Governor was by law authorized to 
make. Held, that such judge was a municipal rather than a State officer, and that consent of 
the Senate was not necessrry to his holding beyond the rising of the Senate. State ex rel. v. 
Churchman Del, 51 Atl. Rep. 49. 

Neither the power of the Governor nor the right of local self-government is in question, and 
the case turns npen the meaning of " officers." In construing a constitutional provision of 
this kind, it should be expounded in the light of conditions existing at the time of its adop- 
tion, in connection with forffier provisions and historical facts, so as to give effect to the 
intent of the people. Fox v. McDonald ilOl Ala. 51. 21 L. K. A, 529. The administration of 
justice although confided to local agencies is essentially a matter of public concern (Dillon. 
Mun Corp. $ 58, and a judg« of a municipal court is not a city officer but a judicial officer 
embraced within the judicial system of the State. Tbroop, Pub. Qff., \ 29; Whitmore v. 



